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UNITED STRTES COURT OF APPEALS 
DISTRICT OF COLUMBIA 


CHARLES A* MACABOY, 

Appellant 


v. 

UNITED STATES CF AMERICA 

Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 

I 

JURISDICTION 

• 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this case under the Act of 
March 3, 1921, 41 Stat. 1312, c. 125, Sec. 12 (Title 17, 
Sec, 101, District of Columbia Code, 1940), 

II 

STATEMENT OF THE CASE 

On December 20, 1945 an indictment was returned in the 

i 

United States District Court for the District of Columbia 
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charging the defendant with violations of the Harrison Narcotic 
Act and the Jones Miller Act (R 266 to 271), Defendant was 
tried on this | indictment on April 10, 11, and 15, 1946, YiThen 
the trial commenced the government announced it had abandoned 
counts 1, 2, 3 and 4 contained in the indictment and* would pro¬ 
ceed with the prosecution on counts 5, 6, 7, 8, 9, and 10 of 
the indictment (R 20), At the conclusion of the trial, the 
jury returned a verdict of guilty as to the 5th, 6th, 7th, 8th, 
9th and 10th counts in the indictment (R 265), All of the odd- 
numbered counts in the indictment charge a violation of the 
Harrison Narcotic Act. All even-numbered counts in the in¬ 
dictment charge a violation of the Jones Miller Act, 

ILL 

STATEMENT OF POINTS 

Defendant contends that the lower court erred in the 
following respects: 

1, In failing to grant defendants motion for a judgment 
of acquittal on all counts of the indictment, 

2. In failing to instruct the jury with respect to the 
rules governing the reception of circumstantial evidence, 

IV 

SUMMARY OF ARGUMENT 

1. The Court erred in failing to grant appellant’s motion 
for judgment of acquittal with respect to all of the odd-numbered 
counts in the indictment because the evidence relied upon by 
the government in support of these counts was insufficient to 
sustain a conviction. 
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2. The Court erred in failing to grant defendant's 
motion for judgment of acquittal with respect to all of the 
even-numbered counts contained in the indictment because the 
observation of the transactions charged in each of these 
counts was insufficient to establish guilt on the part of 
the defendant» 

3. The Court erred in failing to instruct the jury with 
respect to circumstantial evidence and in failing to define 
standards which must be met v/ith respect to such evidence in 
order to convict. 


V 

ARGUMENT 

THE COURT ERRED IN FAILING TO GRANT DEFENDANT'S 
MOTION FOR JUDGMENT OF ACQUITTAL WITH RESPECT 
TO ALL OF THE ODD-NUMBERED COUNTS IN THE IN¬ 
DICTMENT BECAUSE THE EVIDENCE RELIED UPON BY 
THE GOVERNMENT IN SUPPORT OF THESE COUNTS WAS 
INSUFFICIENT TO SUSTAIN A CONVICTION, 

The defendant's conviction on counts 5, 7, and 9 of the 
indictment is based upon the Harrison Anti Narcotic Act, 26 
USCA 2554(a) which provides: 

"It shall be unlawful for any person to sell, 
barter, exchange,or give away any of the 
drugs mentioned in section 2550(a) except 
in pursuance of a written order of the per¬ 
son to whom such article is sold, bartered, 
exchanged, or given, on a form to be issued 
in blank for that purpose by the Secretary," 

The testimony contained in the record and the appendix 
shows that the informer, working with the narcotic agents, did 
not appear as a witness at the trial and that the government 
in seeking to prove that appellant had violated the Harrison 
Anti Narcotic Act relied solely upon the testimony of narcotic 
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agents who testified only that they had searched the informer 
before he met the defendant and that he did not possess a 
transfer form issued by the Secretary, The agents then testi¬ 
fied that they at no time saw the informer transfer to the 
defendant the said order form, 

Y/hile this undoubtedly is direct evidence of the fact that 
no order forms were transferred while the informer was under 
the observation of the narcotic agents, it is no evidence, not 
even circumstantial, that no order form was given to appellant 
either before or after the transaction in question, and there 
is nothing in the Harrison Anti Narcotic Act which requires 
the transfer of the order form simultaneously with the transfer 
of narcotics referred to in 26 USCA 2550(a), (See Harrison Anti 
Narcotic Act in its entirety,Act of December 17,1914,33 Stat 785) 
If the government v/anted to establish that the defendant 
had transferred narcotics without receiving an order therefor 
on a form prescribed by the Secretary, it could do so only by 
the direct testimony of the informer to the effect that no 
such order form was given or, in the event the informer was 
unavailable, as is the case here, the government could then, 
in accordance with the provisions of 26 USCA 2554(d) make 
demand upon the defendant to produce the order form received 
by him from the informant and his failure to so produce would 
constitute a violation, 26 USCA 2554(d) provides as follows: 

"Every person who shall accept any order required 
under subsection (a), and in persuance thereof 
shall sell,barter,exchange,or give away any of 
the drugs mentioned in section 2550(a),shall pre¬ 
serve such order for a period of two years in such 
a way as to be readily accessible to inspection by 
any officer,agent,or employee of the Treasury De¬ 
partment duly authorized for that purpose,and the 
State,Territorial,District,municipal,and insular 
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officials named in section 2556." 


II 

THE COURT ERRED IN FAILING TO GRANT APPELLANT'S 
MOTION FOR JUDGMENT OF ACQUITTAL WITH RESPECT 
TO ALL OF THE EVEN-NUMBERED COUNTS CONTAINED IN 
THE INDICTMENT BECAUSE THE OBSERVATION OF THE 
TRANSACTIONS CHARGED IN EACH OF THESE COUNTS WAS 
INSUFFICIENT TO ESTABLISH GUILT ON THE PART OF 
APPELLANT. 

Cases involving the Harrison Narcotic Act and the Jones 

Miller Export Import Act have seldorft been decided by this 

Court and in none of the decisions of this court has any 

standard of proof been established with respect to what 

constitutes sufficiency of circumstantial evidence in narcotic 

cases. ' The even-numbered counts contained in the indictment 

are based upon 21 USCA 174, which provides: 

"If any person fraudulently or knowingly imports 
or brings any narcotic drug into the United 
States or any territory under its control or 
jurisdiction, contrary to law, or assists in so 
doing or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, con¬ 
cealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the 
same to have been imported contrary to law, such 
person shall upon conviction be fined not more 
than $5,000 and imprisoned for not more than ten 
years. Whenever on trial for a violation of this 
section the defendant is shown to have or to have 
had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the 
possession to the satisfaction of the jury." 

It is true that this Court, in Williams v, United States , 
55 U.S, App, (D.C.) 239, 4 F(2d) 432, in construing certain 
provisions of the Harrison Act did pass upon the general 
question of statutory presumptions which require an explana¬ 
tion from the defendant and with this decision, and the series 
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of decisions in support thereof, defendant has no quarrel, 
but, as is noted in the Williams case, no presumption arises 
until after possession has been established. This line of 
reasoning is equally applicable to the Jones Miller Export 
Import Act in its entirety and particularly with respect to 
those portions of the Act which create statutory presumptions. 
It is the type of evidence upon which the government relied 
to establish possession by the defendant of which he now 
complains. No argument is advanced by the defendant that the 
testimony of narcotic agents with respect to their observation 
of the informer and the defendant is not relevant and material, 
as relevancy and materiality in narcotic cases has been passed 
upon by this Court in Robinson v. United States ,53 U,S. App, 
(D.C.) 96, 288 F. 450. Thus it is the sufficiency and not the 
materiality of the evidence adduced at the trial of which de¬ 
fendant now complains. Testimony set forth in the Joint 
Appendix shows that on each of the occasions in which sales 
were alleged to have been made the transaction in question 
took place in the vicinity of 9th and New York Avenue, N.W,, 
and that the narcotics allegedly purchased by the informer 
were turned over to the narcotic agent in the Ambassador • 

Hotel at 14th and K Streets, N.W, Nowhere in either the direct 
testimony or upon cross-examination is the agent in question 
asked nor does he state whether the informer was within his 
observation from 9th and New York Avenue, N.W,, to 14 and K 
Streets, N.W, until the following colloquy took place between 
the court and the witness, Joseph M. Grant (R pp 112-113): 


’’THE COURT: Directing your attention to the 22niday 

of May, 1945, who, if anyone, made contact with Young 
from the time he left your hotel room until the time 
he delivered Government Exhibit 1-B and 1-C to you, 
other than you and the defendant? 

THE Y7ITNESS: No one but this defendant. He did not 
speak to but one person when he made the statement 
in front of the pool room that, ’I V7ill see you in 
a few minutes.’ 

THE COURT; How about the occasion on May 24th? 

THE WITNESS: No one contacted him but the informer. 

THE COURT: I am speaking of the informer; who 

contacted the informer? 

THE WITNESS: This gentleman right here (indicating 
defendant) 

THE COURT: Who else? 

THE WITNESS: No one. 

THE COURT: How about June 6th; that occasion? 

THE WITNESS: No one but this gentleman right here 
(indicating), 

THE COURT: On each occasion was he in your sight the 

entire time? 

THE WITNESS: He was. 

THE COURT: Not during any of that time was he out of 

your sight? 

THE WITNESS: He was not. 

THE COURT: On June 6th, when you passed him, after 

seeing some transaction between the informer young and 
the defendant, wasn’t he out of your sight after that 
before you rejoined him at the hotel? 

THE WITNESS: Hewas in the rear of me to the corner. 

He turned in and I picked him up later. 

THE COURT: He was out of your sight for that period? 

THE WITNESS; Possibly a minute or 30 seconds, but there 
was an agent-—” 
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It is submitted that this evidence is improperly intro¬ 
duced because no sufficient foundation has been laid to show 
that the informer and the agent were in such positions at all 
times as to enable the agent to properly observe the informer, 
and accordingly to state facts from which the jury could find 
as a fact that on none of the three occasions referred to in 
the indictment did the informer contact anyone other than the 
defendant between 9th and New York Avenue, N.W. and 14th and 
K. ftreets, N.W, Assuming that Agent Grant saw all that he 
testified he had seen and assuming further that he was 
accurate in his testimony relating to what he had seen, there 
is still a gap which must be filled with respect to whether 
the packages received by Agent Grant from the informer Young 
were the same packages \*hich Agent Grant states he saw trans¬ 
ferred to Young by the defendant. In other words, it becomes 
a circums'fance for the jury to infer or refuse to infer that the 
packages so transferred were the packages which originated in 
the transfer from the defendant to Young. Accordingly, the 
jury should have been instructed and should have followed the 
rule universally applicable to circumstantial evidence. The 
rule is accurately stated in 32 Corpus Juris Secundum, Section 
161, and in the following comment in 20 American Juris¬ 
prudence, Section 1217, pp 1069-70: 

’’Where circumstantial evidence is relied upon in a 
criminal prosecution, proof of a few facts or a 
multitude of facts all consistent with the suppo¬ 
sition of guilt is not sufficient to warrant a ver¬ 
dict of guilty. In order to convict a person upon 
circumstantial evidence, it is necessary not only 
that the cirnumstances all concur to show that the 
prisoner committed the crime and be consistent with 
the hypothesis of guilt, since that is to be compared 
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"with all the facts proved, but that they be in¬ 
consistent with any other rational conclusion and 
exclude every other reasonable theory or hypothesis 
except that of guilt. The facts proved must be con¬ 
sistent with each other and with the main fact sought 
to be proved, A reasonable doubt must be resolved 
in favor of the accused where a fact or circumstance 
is susceptible of two interpretations. If the cir¬ 
cumstances tending to show the guilt of the accused 
are as consistent with his innocence as with his 
guilt, they are insufficient. In order to convict 
a person of a crime, the facts must be inconsistent 
with, or such as to exclude every reasonable hypothesis 
or theory of innocence. Of course, if any of the 
facts or circumstances established are absolutely 
in consistent with thetypothesis of guilt, that 
hypothesis cannot be true. The weight of circum¬ 
stantial evidence is a question for the jury to 
determine; such evidence alone or in connection 
with other evidence may justify a conviction- Great 
care, however, must be exercised in drawing in¬ 
ferences from circumstances proved in criminal 
cases, and mere suspicions will not warrant a 
conviction," 

The footnotes to the above quotation refer to a multitude of 
cases from all of the State Courts which establish the rule 
states regarding circumstantial evidence to be universally 
accepted. 

In view of the rule stated above regarding circumstantial 

evidence, the court erred in permitting the case to reach the 

jury on the even-numbered counts in the indictment where the 

evidence in support of these counts was such that it did not 

« 

exclude every reasonable hypothesis of innocence, 

III 

THE COURT ERRED IN FAILING TO INSTRUCT THE 
JUKI 7 WITH RESPECT TO CIRCUMSTANTIAL EVIDENCE 
AND IN FAILING TO DEFINE STANDARDS WHICH MUST 
BE MET WITH RESPECT TO SUCH EVIDENCE IN ORDER 
TO CONVICT. 

There is a sharp split among state decisions where circum¬ 
stantial evidence is relied upon to convict. Some courts hold 



tbet where «iK?h .©videnco is relied upon by the government, 
even though no request is made by the defendant, he is en¬ 
titled as a matter of right to an instruction with respect 
to circumstantial evidence. Other courts hold that the de¬ 
fendant is not entitled to such instruction as a matter of 
right without request. All courts, however, agree that 
where necessary elements of the government’s case are sought 
be proven by circumstantial evidence and a request is made 
for an appropriate instruction it must be given. Leading 
cases holding that such a charge is necessary without re¬ 
quest of the defendant are as follows: 

Ford v. State, -— Fla, - 86 So, 715 

Etter v. State, 24 Ga, App. 275; 100 S,E, 453 

State v, Donnelly, 130 Mo, 642; 32 S,W, 1124 

State v, Francis, 58 Mont, 659; 194 Pac, 304 

Pearson v. State, 143 Tenn, 385; 226 S,U. 538 

People v, Scott, 10 Utah 217; 37 Pac, 335 

Polovka v. State, 33 Tex, Crim, Rep, 634; 28 S.W. 541 

Leading cases opposed to the rule are as follows: 

Robinson v, U,S. 172 F, 105 
Estabrook v. U,S,, 23 F(2) 150 
Hughes v, U.S,, 231 F. 50 

People v, Balkwell, 143 Cal, 259; 76 Pac, 1017 
Reagan v; People, 49 Colo* 316; 112 Pac, 785 
State v, Bartlett,128 la, 518; 105 N,W, 59 
(See also Kansas and North Caidina) 

Despite the fact that several circuits have ennunciated 
the rule that a defendant in an action involving circum¬ 
stantial evidence is not entitled to an instruction without 
request, the point has never been decided by this Court or 
by the United States Supreme Court, It is respectfully 
submitted that the proper rule would be to grant the defendant 
the right of this instruction without request. 
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CONCLUSION 

For the reasons set forth above, appellant submits that 
the judgment below should be reversed. 


Respectfully submitted, 

JOHN L, INGOLDSBY, JR, 

1025 Connecticut Avenue 
Washington, 6, D,C, 


Attorney for Appellant 
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®iuteb Stated Court of Appeals j 

DISTRICT OF COLUMBIA I 


No. 9287 

Charles A. Macaboy, appellant 
vs. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement op the case 

I 

On December 20, 1945, an indictment was returned in the 
United States District Court for the District of Columbia 
charging the appellant with violations of the Harrison Anti- 
Narcotic Act and the Narcotic Import and Export Act 
(App. 11). The appellant was tried on this indictment April 
10th, 11th, and 15th, 1946 (R. 1, 26, 230). The Government 
abandoned counts 1, 2, 3, and 4 and prosecuted on counts 5, 6, 
7,8,9, and 10 (R. 22). j 

Each of the three groups of odd and even numbered counts 
referred to one of three transactions, which occurred May 22nd 
(counts 5 and 6), May 24th (counts 7 and 8), and June 6,1940 
(counts 9 and 10) (App. 11). Before each of these transac¬ 
tions the informer, Bruce Young, was searched and provided 
with funds by Treasuiy Agent Grant (T. 42, 45,50, 76).* The 
informer was not at the trial (T. 26). \ 

•Transcript page numbers are indented at the left margin of appendix* 

pages. . . , 

( 1 ) 
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All of the three transactions occurred in the neighborhood of 
9th and New York Avenue, N.W. In each transaction two 
gma.ll packages were recovered from the informer. The six 
packages contained heroin (R. 184 et seq., 250). During the 
first two transactions the appellant was at all times in the view 
of Agent Grant (T. 112). As to the third transaction he was 
at all times under the surveillance of Treasuiy Agent Newby; 
he was also observed by Agent Grant (T. 112,119). 

At the .conclusion of the trial, the jury returned a verdict of 
guilty as to the 5th, 6th, 7th, 8th, 9th, and 10th counts (T. 265). 
The defense put on no testimony . (R. 252). On May 9, 1946, 
the appellant was sentenced to serve twenty months to five 
years on each of counts 5, 7, and 9; and two years to six years 
and pay a fine of $100.00 on each of counts 6, 8, and 10. The 
terms and fines were imposed concurrently (App. 16). 

STATEMENT OF ISSUES 

1. Sufficiency of the Evidence: 

(a) Whether the evidence under the three Harrison 
Anti-Narcotic Act counts was sufficient to withstand a 
motion for acquittal. 

(b) Whether the evidence referring to the three 
counts under the Narcotic Drug Import & Export Act 
was sufficient to withstand a motion for acquittal. 

2. Whether the trial court, in the absence of a request, should 
have instructed on circumstantial evidence. 

STATUTES INVOLVED 

21 U. S. C. § 174. (Narcotic Drug Import and Export Act.) 

If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or assists in so doing or receives, conceals, buys, sells 
or in any manner facilitates the transportation, conceal¬ 
ment, or sale of any such narcotic drug after being im¬ 
ported or brought in, knowing the same to have been 
imported contrary to law, such person shall, upon con¬ 
viction, be fined not more than $5,000 and imprisoned 


for not more than ton years. Whenever on trial f<j>r a 
violation of this section the defendant is shown to have 
or to have had possession of the narcotic drug, such pos¬ 
session shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the possession 
to the satisfaction of the jury. 

26 U. S. C. § 2554 (a). (Harrison Anti-Narcotic Act.) 

It shall be unlawful for any person to sell, barter, ex¬ 
change, or give away any of the drugs mentioned in Sec¬ 
tion 2550 (a) except in pursuance of a written order of 
the person to whom such article is sold, bartered, Ex¬ 
changed, or given, on a form to be issued in blank for 
that purpose by the Secretary. 

SUMMARY OF ARGUMENT 

l 

I 

In view of the circumstances surrounding the three Harrison 
Anti-Narcotic Act violations, evidence that no order forms 
were transferred while the informer was under the observation 
of the narcotic agents was substantial evidence that the trans¬ 
actions were consummated without the passage of order forms 
as required by the Act. Each of the three transactions startjed 
and ended on the street. They were in the most part con¬ 
ducted on the street and partly in a poolroom. 

Due to the eye-witness testimony, it was not necessary for 
the sufficiency of the Government’s case that the Government 
should substitute for the direct testimony of the informer by 
making a formal demand upon the appellant to produce the 
order forms. The facts in the instant case show three sep¬ 
arate surreptitious transactions. If the record showed a for¬ 
mal demand, it would have added but little weight under the 
circumstances. The-instance case conforms to a factual pat¬ 
tern held sufficient in other cases. 

The narcotic inspectors testified they had the appellant 
under observation at all times. Such testimony does not re¬ 
quire the laying of the type of foundation on which appellant 
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insists, i. e., that it’ must contain elements from which the 
jury could infer its truth or correctness. Such matter is merely 
proper introduction of the witness. Were there such a re¬ 
quirement it would have been met on the whole record. 

Ill 

The law is well settled in Federal Circuits that it is not error 
to fail to instruct on circumstantial evidence in the absence 
of a request. Appellant advances no reason why the law should 
be changed. 

ARGUMENT 

I 

There was sufficient evidence to sustain a conviction under 
the Harrison Anti-Narcotic Act counts 

Appellant admits that there was direct evidence of some 
of the material facts at issue in the trial (Brief 4). He then 
states that the Harrison Narcotic Act does not require simul¬ 
taneous transfer of order form for narcotic. Ibid. To estab¬ 
lish transfer without receipt of the order, he continues, the 
Government '‘could do so only by the direct testimony of the 
informer to the effect no such order form was given, or, in 
the event the informer was unavailable, as is the case here, 
the Government could then, in accordance with the provisions 
of 26 U. S. C. A. 2554 (d) make demand upon the defendant 
to produce the order form received by him from the informant, 
and his failure to so produce would constitute a violation” 
(Brief 4). 

It is to be noted that appellant bases his attack solely on 
the sufficiency of the evidence (Brief 4, 6). He admits its 
relevancy and materiality. Especially due to the nature of 
the three transactions, it is submitted that the fact it does not 
appear from the record that appellant was ever formally re¬ 
quested to submit order forms, has not the probative weight 
which the appellant assigns to it. (The Government does not 
deny the statement of the appellant that such evidence would 
have constituted a violation i. e. of 26 U. S. C. § 2554(d) (Brief 
4). Under the facts, evidence of a demand would have added 
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but little weight to the eye-witness testimony of the narcotic 
agents. Had the circumstances involved a professional 'man 
not acting under the appropriate exception clauses, or a whole¬ 
sale druggist, a demand and refusal would have had more 
weight. These three transactions were surreptitious, occurred 
mostly on the street and partly in a poolroom, and had a nat¬ 
ural beginning and end, covered completely by direct obser¬ 
vation by the narcotic agents. On three separate occasions 
the informer and appellant met on the street, completed a 
transaction and departed. Again, looking solely to the jpro- 
bative weight of such added testimony, which is the only ma¬ 
terial point here, in the instant case there are no such facts, 
such as possession by the appellant of a fixed drug business, 
or practice of a profession, which might give rise to a remote 
supposition that he had transferred narcotics in the hopi of 
getting an order form later. The fact that such evidence would 
have tended to prove a third violation does not give such evi¬ 
dence the probative weight contended for in the instant easel 

The sufficiency of similar evidence was passed upon recently 
by this Court in Higgins v. United States, — U. S. App. D. d — 
No. 9311, December 16,1946. 

II 

There was sufficient evidence to sustain a conviction under 
Narcotic Drug Import & Export Act 

In his attack on the counts involving the Narcotic 
Import & Export Act, the appellant repeats that his 
is merely to the sufficiency of the evidence (Brief 4, ] 
cussing these counts, however, he makes specific objection 
the fact that the trial judge questioned a narcotic agent 
brought out the fact that the informer was under 
at all times during the three transactions. He stated 1 
evidence is improperly introduced * * * because no 
ficient foundation has been laid to show that the in 
and the agent were in such position at all times as to 
the agent to properly observe the informer * * 

testimony does not require the laying of the type of 
tion of which appellant insists, i. e., that it must contain 
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ments from which the jury may infer its truth or correctness. 
Naturally, it may be qualified or bolstered by the type of 
questioning suggested by the appellant. Were there such a 
requirement, however, it would have been met on the whole 
record, since at the trial two narcotic agents testified in great 
detail as to their observations of the informer (e. g., T. 41 et seq., 
76 et seq., 116 et seq.). 

hi 

The Court did not err in failing to instruct on circumstantial 
evidence in the absence of a request 

Appellant admits and then cites authorities for the propo¬ 
sition that “several circuits have enunciated the rule that a 
defendant -in an action involving circumstantial evidence is 
not entitled to an instruction without request.” The appellant 
then states that “the point has never been decided by this 
Court or by the United States Supreme Court.” He advances 
no reason why the law on this point should be unsettled 
(Brief 10). 

The trial court instructed the jury as to burden of proof in 
general (T. 257). The following excerpt from Block v. United 
States, 261 F. 321,325 (1919), cert. den. 253 U. S. 484 (1920) is 
applicable in the instant case: 

The plaintiff in error excepted to the court’s charge 
because it omitted any reference to the subject of cir¬ 
cumstantial evidence. If the plaintiff in error was dis¬ 
satisfied with the charge, because it omitted matter, his 
remedy was to request the court to charge upon the 
matter omitted. It could not be reached by an excep¬ 
tion. * * * (citations omitted). In this case there 

was direct, as well as circumstantial evidence tending to 
connect defendant with the offense. 

In the recent case of Bullock v. United States an appellant 
raised the identical point. Brief for Appellant, p. 15, Bullock 
v. United States, — U. <S. App. D. C. —, 157 F. (2d) 702 (1946) 
the Court stated at page 702: “We have * * * concluded 
that the jury was properly instructed.” 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment of the court below was proper and should be 
affirmed. j 

(S) George Morris Fay, I 

George Morris Fay, 

United States Attorney, j 

(S) Arthur J. McLaughlin,. j 

Arthur J. McLaughlin, 

Assistant United States Attorney, 

(S) John D. Lane, 

John D. Lane, j 

Assistant United States Attorney, 

Attorneys for Appellee. 


727481—47-2 





APPENDIX INDEX 


Pace 


Indictment_ 11 

Judgment and Commitment_ 15 

Transcript of Record: 

Testimony of Joseph M. Grant_ 16 

Testimony of Paul R. Newby_„_ 38 

Argument on Objections and Motion for Acquittal_*._ 44 

Instructions_ 45 

( 9 ) 










(Filed in Open Court December 20, 1945. Charles E. Stew¬ 
art, Clerk.) 

G. J. No. 31995. Criminal No. 76673. Violation Harrison 
Narcotic Act. Violation Narcotic Drugs Import and Export 
Act. 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 
October Term, A. D. 1945 

I 

District of Columbia, $$: 

The Grand Jurors of the United States of‘America, in' and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Charles A. Macaboy, on, to wit, the twenty-sixth 
day of April 1945 and at the District of Columbia aforesaid, 
unlawfully, wilfully, knowingly, and feloniously did sell, barter, 
exchange, and give away to one Bruce Young, a certain quan¬ 
tity of a certain derivative of opium, to wit, seventy-one grains 
of heroin hydrochloride, not in pursuance of a written order 
from the said Bruce Young, on a form issued in* blank for that 
purpose by the Commissioner of Internal Revenue; against the 
form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

SECOND COUNT 

j 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: * j 

That one Charles A. Macaboy, on, to wit, the twenty-sixth 
day of April 1945, and at the District of Columbia aforesaid, 
did then and there violate a requirement of Section 174, Tftle 
21, of the United States Code, in that he, the said Charles A. 
Macaboy, did then and there wilfully, unlawfully, knowingly, 
feloniously and fraudulently receive conceal buy, sell, and fa¬ 
cilitate the transportation and concealment after importation. 

(ii) ! 
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of a certain quantity of a certain derivative of opium, to wit, 
seventy-one grains of heroin hydrochloride, which said heroin 
hydrochloride, as the said Charles A. Macaboy then and there 
well knew, had been imported into the United States of Amer¬ 
ica contrary to law; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

THIRD COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Charles A. Macaboy, on, to wit, the first day of May 
1945, and at the District of Columbia aforesaid, unlawfully, 
wilfully, knowingly and feloniously did sell, barter, exchange, 
and give away to one Bruce Young, a certain quantity of a cer¬ 
tain derivative of opium, to wit, two hundred ninety-two grains 
of heroin hydrochloride, not in pursuance of a written order 
from the said Bruce Young, on a form issued in blank for that 
purpose by the Commissioner of Internal Revenue; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

FOURTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Charles A. Macaboy, on, to wit, the first day of 
May 1945, and at the District of Columbia aforesaid, did then 
and there violate a requirement of Section 174, Title 21, of the 
United States Code, in that he, the said Charles A. Macaboy, 
did then and there wilfully, unlawfully, knowingly, feloniously, 
and- fraudulently receive, conceal, buy, sell, and facilitate the 
transportation and concealment after importation of a certain 
quantity of a certain derivative of opium, to wit, two hundred 
ninety-two grains of heroin hydrochloride, which said heroin 
hydrochloride, the said Charles A. Macaboy, then and there 
well knew, had been imported into the United States of America 
contrary to law; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 


FIFTH COUNT 


And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Charles A. Macaboy, on, to wit, the twenty-second 
day of May 1945, and at the District of Columbia aforesaicj, un¬ 
lawfully, wilfully, knowingly, and feloniously did sell, barter, 
exchange, and give away to one Bruce Young, a certain quantity 
of a certain derivative of opium, to wit, seventy-six grains of 
heroin hydrochloride, not in pursuance of a written order from 
the said Bruce Young, on a form issued in blank for that pur¬ 
pose by the Commissioner of Internal Revenue; against the 
form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

i 

SIXTH COUNT 

• | 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Charles A. Macaboy, on, to wit, the twenty-sixth 
day of May 1945, and at the District of Columbia aforesaid, 
did then and there violate a requirement of Section 174, Title 
21, of the United States Code, in that he, the said Charles A. 
Macaboy, did then and there wilfully, unlawfully, knowiijgly, 
feloniously, and fraudulently receive, conceal, buy, sell, and 
facilitate the transportation and concealment after importa¬ 
tion of a certain quantity of a certain derivative of opium, to 
wit, seventy-six grains of heroin hydrochloride, which said 
heroin hydrochloride, as the said Charles A. Macaboy then jand 
there well knew, had been imported into the United Statejs of 
America contrary to law, against the form of the statute in sjuch 
case made and provided, and against the peace and government 
of the said United States. 

i 

SEVENTH COUNT . I 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: j 

That one Charles A. Macaboy, on, to wit, the twenty-fourth 
day of May 1945, and at the District of Columbia aforesaid, un¬ 
lawfully. wilfully, knowingly, and feloniously did sell, barter, 
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exchange, and give away to one Bruce Young, a certain quantity 
of a certain derivative of opium, to wit, one hundred twelve 
grains of heroin hydrochloride, not in pursuance of a written 
order from the said Bruce Young, on a form issued in blank for 
that purpose by the Commissioner of Internal Revenue, against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

EIGHTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Charles A. Macaboy, on, to wit, the twenty-fourth 
day of May 1945, and at the District of Columbia aforesaid, 
did then and there violate a requirement of Section 174, Title 
21, of the United States Code, in that he, the said Charles A. 
Macaboy, did then and there wilfully, unlawfully, knowingly, 
feloniously, and fraudulently receive, conceal, buy, sell, and 
facilitate the transportation and concealment after importa¬ 
tion of a certain quantity of a certain derivative of opium, to 
wit, one hundred twelve grains of heroin hydrochloride, which 
said heroin hydrochloride, as the said Charles A. Macaboy then 
and there well knew, had been imported into the United States 
of America contrary to law; against the form the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

NINTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Charles A. Macaboy, on, to wit, the sixth day of 
June 1945, and at the District of Columbia aforesaid, unlaw¬ 
fully, wilfully, knowingly, and feloniously did sell, barter, 
exchange, and give away to one Bruce Young, a certain quan¬ 
tity of a certain derivative of opium, to wit, one hundred nine 
grains of heroin hydrochloride, not in pursuance of a written 
order from the said Bruce Young, on a form isued in blank 
for that purpose by the Commissioner of Internal Revenue; 
against the form of the statute in such case made and pro- 
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vided, and against the peace and government of the Said 
United States. 

TENTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Charles A. Macaboy, on, to wit, the sixth day of 
June 1945, and at the District of Columbia aforesaid, did tljien 
and there violate a requirement of Section 174, Title 21,j of 
the United States Code, in that he, the said Charles A. Mac¬ 
aboy, did then and there wilfully, unlawfully, knowingly, felo¬ 
niously, and fraudulently receive, conceal, buy, sell, and facil¬ 
itate the transportation and concealment after importations 
of a certain quantity of a certain derivative of opium, to wit r 
one hundred nine grains of heroin hydrochloride, which said 
heroin hydrochloride, as the said Charles A. Macaboy then and 
there well knew, had been imported into the United Stages 
of America contrary to law; against the form of the statute 
in such case made and provided, and against the peace atid 
government of the said United States. 

Edward M. Curran, . j 
Attorney of the United States in 

and for the District of Columbia J 

A true bill: 

Albert V. Llufrio, Foreman. 

7 I 

1 

Judgment and Commitment 

District Court of the United States for the District of Columbia' 

No. 76146 j 

United States j 

v. 

Charles A. Macaboy 

Criminal Indictment in Ten counts for violation Harrison Nar¬ 
cotic Act & Vio. Narcotic Drugs Import and Export Act 

On this 9th day of May A. D. 1946, came the United States 
Attorney, and the defendant Charles A. Macaboy appearing in 
proper person, and by counsel, M. E. Buckley, Esquire. 

727481—47-3 



16 

\ 

The defendant having been convicted on a verdict of guilty 
of the offense charged in the indictment in the above-entitled 
oause, to wit: Counts 5, 6, 7, 8, 9, and 10: Vio. Harrison Nar¬ 
cotic Act & Vio. Narcotic Drugs Import and Export Act, and 
the defendant having been now asked whether he has anything 
to say why judgment should not be pronounced against him, 
and no sufficient cause to the contrary being shown or appear¬ 
ing to the Court, it is by the Court 

Ordered and adjudged that the defendant, having been found 
-guilty of said offenses, is hereby committed to the custody of 
the Attorney General or his authorized representative for im¬ 
prisonment for the period of Twenty (20) months to Five (5) 
years on each of the following counts, namely 5, 7, and 9; and 
Two (2) years to Six (6) years and pay a fine of One Hundred 
($100.00) Dollars on each of the following counts, namely, 6, 
8, and 10; the respective terms of years to run concurrently, 
and the respective fines to be concurrent. 

It is further ordered that the Clerk deliver a certified copy 
of this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the same shall serve as 
the commitment herein. 

(Signed) David A. Pine, 

United States District Judge. 

1 In the District Court of the United States for the 

District of Columbia 

Criminal No. 76146 

United States of America 
v. 

Charles A. Macaboy, defendant 

Washington, D. C., 
Wednesday, April 10, 19^6. 

The above-entitled cause came on for trial before Hon. 
David A. Pine. 

* * * * * 

41* Direct examination by Mr. McLaughlin: 

Q. Will you please give your name? 

A. Joseph M. Grant. 

[•Indented numbers indicate transcript pages.] 
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Q. What is the nature of your employment, Mr. Grant? 

A. Agent, Bureau of Narcotics. 

Q. And you have been there how long? 

A. Twenty-one years. 

Q. Now calling your attention to May 22,1945, were you in 
the District of Columbia on that date? 

A. I was. 

Q. Will you tell the Court where you were between the hours 
. of 6 and 7 p. m.? 

A. At the Ambassador Hotel, in my room. 

42 Q. In the District of Columbia? j 

A. At 14th and K Streets; yes, sir. 

Q. On that day, the 22nd of May, Mr. Grant, did you fcinow 
a man by the name of Bruce Young? 

A. I did. 

Q. Did you see him on that date? 

A. I did. 

Q. And were you at the time you saw him at the Ambassiador 
Hotel? 

A. Yes; in my room at the Ambassador Hotel. 

Q. What time did you say that was? 

A. Around 7 p. m. j 

Q. Now, what did you actually do in regard to Mr. Y<j>ung 
at that time? 

A. Talked to Mr. Young and then made a search oi his 
person. 

Q. And what did the search consist of, Mr. Grant? 

A. I searched Mr. Young’s pockets and his hat band; his 
hat, felt him all over, shoulder blades, clothes; down his legs. 

Q. Did you give him any instructions at that time; answer 
yes or no? 

A. Yes, I did. 

Q. As the result of the search you gave Mr. Bruce Young 
at that time did you find any monies on him? 

43 A. I did not. 

Q. Did you find any narcotics on him? 

A. I did not. 

Q. *Did you find any forms issued in blank by the Commis¬ 
sioner of Internal Revenue.on him? 
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A. No, sir; I did not. 

Q. After you had conversation with Mr. Young on that date, 
what happened after that? 

A. I gave Mr. Young $12 in money. Mr. Young and myself 
came down on the elevator and walked through the park. 

Q. What park is that, sir? 

A. I don’t know the name of it. It is right across from the 
Ambassador Hotel; then down New York Avenue. When we 
got near 10th and New York Avenue, I dropped in the rear of 
Mr. Young, about 10 paces. He walked to the comer of 9th 
and New York Avenue- 

Q. Northwest, in the District? 

A. Yes, sir. After he arrived at the corner, he met this 
man standing in front of a lunch room. 

The Court. A man; whom are you talking about? 

The Witness. That man sitting over there, the second one. 
with gray hair [pointing toward counsel table.] 

The Court. At the counsel table? 

The Witness. Yes, sir. 

The Court. The record will so show. 

44 The Witness (continuing). They walked to the 
curb and talked for about five minutes. They then 
crossed the street and went into a pool room about the middle 
of the block. They walked up to an ice box, this gentleman 
[pointing at defendant], the ice box door they opened and 
took out two cokes. In the meantime, Mr. Young gave this 
man some money, paper money; they opened the coke. This 
man [indicating] paid for the drinks as they returned to the 
front of the pool room and came outside. 

By. Mr. McLaughlin : 

Q. Were you standing? 

A. I followed them right out, stood possibly within 10 or 12 
feet of them. They talked and drank the cokes. Some man, 
•who I later identified, passed. This man said, “I will see you 
in a few minutes.” They then returned to the corner of 9th 
and New York Avenue. 

Mr. Buckley. They? 

The Witness. Yes; and this gentleman [indicating].' 



They stood on the corner for a couple of minutes and talked. 
Young then left this man and crossed the street into the park 
and walked to 12th and K Street, where I met him and he 
turned over to me two packages—two envelopes. 

By Mr. McLaughlin : 

Q. Two envelopes? 

45 A. Yes. 

Mr. McLaughlin. Your Honor, there are two here 
marked “Exhibit 1-A and B.” | 

__ « i 

The Court. That is not what was turned over to him? 

Mr. McLaughlin. Inside. 

The Court. You can call him after you have had the en¬ 
velope opened. 

Mr. McLaughlin. All right. Two envelopes. 

The Witness (continuing). I then went to the Ambassador 
Hotel. The next morning Mr. Young—I turned these packages 
over to Agent Bendon the next morning. 

By Mr. McLaughlin. 

Q. After you saw the defendant turn over the packages to 
Mr. Young; where did defendant go? 

A. I beg pardon? 

Q. Where did the defendant go? 

A. I did not see him turn any packages over to Mr. Young. 
Q. Well now, did you see Young again on the 24th? 

A. On May 24th I did; yes, sir. 

Q. Under what circumstances did you see him on the 24th 
of May? 

A. I met Mr. Young at my room at the Ambassador Hotel, 
approximately at the same time. 7 p. m., on May 24th. 

I again searched Mr. Young. He had no narcotics in 

46 . his possession or any money, and I gave him $12. 

Q. How about the forms? 

A. He had no forms in his possession. 

Q. A form in blank issued by the Commissioner of Internjal 
Revenue for the purpose of purchasing narcotics? 

A. He did not have any form on him. 

Q. Just tell what you did. 

A. I searched his hat, his pockets. I felt him all over; his 
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backbone, his shoulders, under the shoulder blades, under the 
arm, and down his legs. 

Q. Did you give him certain instructions at that time? 

A. I did. 

Q. After you searched the defendant for these articles and 
gave the instructions to him, as you have stated, you gave him 
how much money? 

A. $12. 

Q. Go ahead. 

A. We then walked from the hotel, the same way; through 
the park, down to near 10th and New York Avenue where we 
separated. I dropped behind him. He walked to 9th and New 
York Avenue, where he again met this defendant, standing on 
the comer. They walked out to the curb, near a trash can; 
they talked for about five minutes. This defendant left in¬ 
former Young, crossed the street, and went into a residence 
on the opposite side of the street. Shortly afterwards he 
47 returned to the corner, met Mr. Young, and handed him 
some brown paper. I thought it was brown paper. 
Young gave him some money. They talked for a few minutes. 
Young then left and walked back to the Ambassador Hotel, 
where he turned over to me, two brown envelopes—packages. 

Q. Who turned over these packages? 

A. Young. 

Q. To whom did you turn them over? 

A. I turned them over the next morning to Agent Bendon. 

Q. Where are those two envelopes—were those envelopes 
turned over to you on the 24th of May? 

A. Yes. 

Q. Did you initial those envelopes? 

A. I did. 

The Court. Do you want this particular envelope identified? 
You may break the seal in the presence of the jury, first having 
each marked by the Clark—you mark them transactions on 
May 22nd, “Exhibits 1 and 1-A.” First have the Clerk mark 
them for identification “Exhibit 1 and 1-A” for identification. 

Mr. McLaughlin. Ths is on May 22nd. 

The Court. That is the 22nd? 

Mr. McLaughlin. Yes, Your Honor. 
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The Court. Then you may break those seals in the presence 
of the jury; then you may exhibit them, the contents to 

48 this witness and ask him if he can identify them. 

Then you may follow the same procedure as to May 

24th. 

(The documents referred to were marked “Governnient’s 
Exhibits Nos. 1 and 1-A” for identification.) 

Mr. McLaughlin. I show you Government’s Exhibit] 1-A 
[breaking seal]. 

The Court. Keep those two together, now. 

Mr. McLaughlin. This is Exhibit 1-A. 

The Court. You mean the contents. 

By Mr. McLaughlin. 

Q. I ask you, whether or not you can identify those] Mr. 
Grant? A. Yes, sir. 

Q. What are they? 

A. They are the two packages turned over to me on the |22nd 
of May by Bruce Young. They bear my initials. 

The Court. They will be marked “1-B and 1-C” for identi¬ 
fication, by the Clerk. 

(The articles referred to were marked ‘‘Government’s] Ex¬ 
hibits Nos. 1-B and 1-C” for identification.) 

The Court. Now read 1-B and 1-C, the contents of the 
envelope, unless you have further questions to ask. 

By Mr. McLaughlin. 

Q. You say you turned over these two envelopes to Mr. 
Bendon? 

49 A. Agent Bendon, on the morning of the 23ril at 
the Ambassador Hotel. 

The Court. You want the 24th; you haven’t got to those 
yet? 

Mr. McLaughlin. No. 

By Mr. McLaughlin : 

Q. Did you, in the observation of Mr. Young, while Mr. 
Young and Mr. Macaboy were under your observation' see 
them pass any form which is issued by the Commissioner of 
Internal Revenue to be used in the purchase of narcotic^? 

A. No, sir; I did not. j 

I 

I 

I 
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Q. I haven’t shown you the 24th, have I? 

(Two brown packages were thereupon handed to the wit¬ 
ness by counsel.) 

The Court. They will be marked 2 and 2-A for identifica¬ 
tion. 

(The # documents referred to were marked “Government’s 
Exhibits Nos. 2 and 2-A” for identification.) 

The Court (addressing Mr. McLaughlin). Now break the 
seal. 

Mr. McLaughlin. Yes. Your Honor. 

By Mr. McLaughlin : 

Q. I show you Governments 2-B and 2-C, and ask you 
whether or not you can identify those, Mr. Grant. 

A. Yes, sir; I can. 

50 Q. How? 

A. By my initials and the date—J. M. G., 5-24-45. 
- Q. As what? 

A. The two envelopes turned over to mt/ by Bruce Young 
on that date. 

(The articles referred to were marked “Government’s Ex¬ 
hibits Nos. 2-B and 2-C” for identification.) 

By Mr. McLaughlin: 

Q. Calling your attention to the 6th day of June 1945, did 
you see Mr. Young on that date? 

A. I did. 

Q. Where were you at the time you saw* him? 

A. Agent Newby'and myself were in my room at the Am¬ 
bassador Hotel. 

Mr. Buckley. Agent? 

The Witness. Newby. 

By Mr. McLaughlin: 

Q. What time did you see him? 

A. Around 7 o’clock. 

Q. What did you do with reference to Mr. Young? 

A. Searched him. 

Q. What did that search consist of? 


A. I searched his hat band, his pockets; I felt him all dver, 
under the shoulder blades, under his arms, his crotch, down 
his legs. 

51 Q. As the result of such search did you find any 
money on him? 

A. No, sir; I did not. 

Q. Did you find any narcotics, any drugs on him? 

A. No, sir; I did not. 

Q. As a result of that search, did you find any forms issued 
in blank by the Commissioner of Internal Revenue for the 
purpose of the purchase of narcotics on him? 

A. I did not. 

Q. Did you give him any instruction? 

A. I did. 

Q. You gave Mr. Young certain instructions? • 

A. Gave him certain instructions. 

Q. Did you give him any money? 

A. Gave him S12 in money. 

Q. Then what happened? 

A. Agent Newby, Mr. Young, and myself caught the ele¬ 
vator, reached the street, walked down to near 10th and I^ew 
York Avenue, where we separated. 

Q. Then what happened? 

A. Bruce Young walked to the corner of 9th and New York 
Avenue, followed by Agent Newby and myself. He met ^his 
man who I know as Mr. Macaboy. 

Q. The defendant in this case? 

A. Yes, sir. 

52 Q. Continue. 

A. They stood on the corner, near the curb- 

Q. What corner? 

A. 9th and New York Avenue, near a lunch room th^re. 
They stood at the curb and talked about five minutes, or maybe 
ten. They then made some remark and I passed and stood 
up against the wall. 

Q. When you passed, you passed who? 

A. Young and Mr. Macaboy. 

Q. And you stood up against the wall? 
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A. Yes. 

Q. How far away were you from Mr. Young and Mr. 
Macaboy? 

A. Not over eight feet, from the curb where they were 
standing. 

Q. What happened at that time? 

A. After talking for five or ten minutes. Mr. Macaboy left 
Mr. Young standing on the corner and he was gone about, 
practically five, six, or seven minutes. He then returned, 
talked a couple of minutes; they then left and crossed the street. 

Q. You mean- 

A. Mr. Macaboy and Mr. Young left the corner. 

Q. What comer? 

A. 9th and New York Avenue. Then they crossed 
53 the street and walked through a little park to K Street; 

they walked to the middle of the bl6ck between 9th and 
10th on K, where they hesitated. Mr. Newby was in front of 
me. 

Q. How far would you say you were behind the defendant 
Macaboy and Mr. Young? 

A. I would say 75 to 100 feet. Mr. Newby was in front of 
me. possibly 30 or 40 feet. 

As they got to the middle of the block they hesitated. Mr. 
Newby stepped off the curb into the street. I continued up. 
As they talked, they started to pass- 

The Court. What was that? 

The Witness. Started to pass something and had some 
transaction there with their hands. I didn’t recognize any¬ 
thing but the money—Mr. Young handed him some money as 
I passed them. I walked straight on up the street, and walked 
into a filling station; I cut around. They continued to walk 
on up the street. 

By Mr. McLaughlin. 

Q. In what direction? 

A. They were going west, I presume. I noticed Agent 
Newby on the opposite of the street. They walked on up the 
street, I believe two blocks up, I think, 11th Street, and then 
crossed the street. 
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I continued, I imagine, that is on the south side of the 
street. They continued on the north side of the street 

54 to 13th and K. As they got to 13th and K, they stopped 
and talked a few minutes. 

, Mr. Buckley. Who stopped at 13th'and K? 

The Witness. Mr. Young and Mr. Macaboy. 

After talking for a few minutes, they separated. Thid man 
[indicating defendant] walked down 13th Street. Young con¬ 
tinued on down K Street. I stopped on the opposite side of 
the street. Agent Newby—Young, I mean, crossed the street. 
We then went into the Ambassador Hotel, caught the elevator, 
went to my room, and he turned over to me two pack ages. 

By Mr. McLaughlin. i 

Q. Who? 

A. Mr. Young. 

Q. Did you in turn turn those envelopes, over to whon^? 

A. Agent Crabtree, that night. 

Mr. McLaughlin (addressing the Clerk). Mark thes^ for 
identification “Government’s No. 3 and 3-A.” 

(The documents referred to were marked “Government’s 
Exhibits Nos. 3 and 3-A,” for identification.) 

Mr. McLaughlin. I now hand you 3-B and 3-C will you 
mark these “Government’s 3-B and 3-C?” 

(The articles referred to were marked “Government’s Ex¬ 
hibits Nos. 3-B and 3-C,” for identification.) 

By Mr. McLaughlin. 

55 Q. Showing you this, Mr. Grant, -I will ask you 
. whether or not you can identify that. 

A. Yes, sir; I can. j 

Q. I will ask you how? i 

A. By my initial and the date, 6-6-45. 

Q. What is it? j 

Mr. Buckley. Which one are you speaking of? 

Mr. McLaughlin (addressing the witness.) Can you iden¬ 
tify that? • | 

Mr. Buckley. Which one are you referring to, please? 

The Court. Just a minute. 
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Mr. Buckley. Mr. McLaughlin hands him packages and 
says, “Can you identify that?” I object. 

The Court. I sustain the objection. 

By Mr. McLaughlin: 

Q. Handing you what has been marked for identification as 
“Government’s 3-B and 3-C” for identification, I will ask you 
whether or not you can identify those: 

A. I can. 

Q. How? 

A. By my initials, J. M. G., and the date, 6-6-45. 

Q. What are they? 

A. Those are the two packages turned over to me by Young 
on June 6th. 

Q. And by you turned over to whom? 

56 A. To Agent Crabtree. 

The Court. Fix the date. 

The Witness. That night; when I turned them over—on 
June 6th. 

By Mr. McLaughlin: 

Q. Mr. Grant, in none of these transactions, either May 22 
or 24th, or June 6th, did Mr. Young at any time, after com¬ 
pleting the transaction with Defendant Macaboy, turn over 
to you any blank forms issued by the Commissioner of Internal 
Revenue? 

Mr. Buckley. Did you turn over, to whom? 

Mr. McLaughlin. Mr. Young, I mean. 

Mr. Buckley. Turn over to whom any blank forms? 

Mr. McLaughlin. Mr. Young—we refer to Mr. Grant. 

The Witness. He did not. 

By Mr. McLaughlin: 

Q. When was the last time you saw that man, Mr. Grant? 

A. I think it was some time the latter part of July. 

Q. Have you seen him from that day up until the present 
day? 

A. No. 

Q. Do you know of his whereabouts? 

A. I do not. 


Q. Have you tried to locate him for this trial today? 

A. I am not stationed in. Washington. I have been 
57 around 9th and New York Avenue, that neighborhood, 
and never have seen anything of him. I • 

Q. Did you have an address on that man, Bruce Youngj? 

A. No, sir. 

Q. Do you know his whereabouts? 

A. No, sir. I even asked the hospital in Lexington, Kjen- 
tucky, trying to locate him. 

Mr. McLaughlin. That is all. 

« * * • *| 

I 

74 By Mr. Buckley: 

Q. On the 22nd of May, when you and Young came 
out of this hotel, it was not raining, was it? 

A. No, sir. j 

Q. It was about what time? 

A. Possibly 7 or 7:15. | 

Q. And you and Young walked; right? 

A. Correct. 

Q. And which way did you walk with him, sir? 

A. Through the park—I don’t know the name of the park— 
to that street, and down 10th Street. I am not familiar 

75 with the streets here. That is my best recollection. j 

Q. When you got to New York Avenue, how far be¬ 
hind this so-called Young were you? 

A. Possibly as far as to that chair over there [indicating]. 

* * * * * j 

76 Q. (Continuing.) How much did you say you gajve 
Young? 

A. $12. ' I 

Q. And was it in paper, do you know? 

A. Yes, sir. 

Q. When Young got to 9th and New York Avenue, you say 
it was there he met the defendant? 

•A. Yes. 

i 

Q. That was on the right side of 9th Street, was it? 

A. I believe it was the southwest corner. It is in front of a 
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lunch room. The Avenue, on this side of the street, is right 
across from a little park there. 

Q. You'did not cross the street? 

A. No, sir; it was on this side of the street. 

Q. How long did Young talk to the defendant, would you 
say? 

A. I would say five or ten minutes. 

Q. And they then went down the same side of the street? 

A. No, sir; crossed the street. 

Q. To the east side of 9th and went south? 

A. Went down—I would say there is a restaufant 

77 there, I think, it is—maybe a shoe shop, then a cafe, then 
a pool room. 

Q. When they went in the pool room, where were you? 

A. Right behind them. 

Q. How near to them were you? 

A. Possiby as near as to you and I. 

Q. Then they went where? 

A. They turned left, there was an ice box there. 

Q. In the front of the store or rear? 

A. In the front, just as you go in the door, to the left. 

Q. That is where the defendant opened the ice box and took 
out two bottles of coke? 

A. Correct. 

Q. And you say the defendant paid- 

A. (Interposing.) I said Mr. Young gave the defendant 
■ some money and he [pointing at defendant] and Young then 
walked to the front of the place, stood and talked, and drank 
the coke. 

Q. The ice box is to the left? 

A. Correct. 

Q. Then you say they walked to the front of the place; 
where was it—where were you? 

A. I walked out right behind them. 

Q. Oh, outside? 

A. In the front of the building. 

Q. Where were you, sitting d,own or standing up, 

78 shooting pool? 
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A. I was standing right to the right of them. People there 
were playing pool. 

Q. In front of you? 

A. Mr. Young was to the left. They had their backs to pie. 
Q. Had their backs to you, and you saw some pass? 

A. As he raised the ice box door, he raised the ice box d<j>or, 
he stepped aside. 

Q. Who raised the ice box door? 

. A. This man here [indicating defendant 1 reached down dnd 
got the coke. Young gave him some money. He gave hlim 
one of the bills. Then they came outside the place and drank 
their Coca-Cola. 

Q. Mr. Grant, when they went outside the pool room, <jiid 
they stand there talking for a while? 

A. Drinking their cokes and talking; yes. 

Q. What did they do—what did the defendant do, here 
[indicating]? 

A. That time, after drinking the Coca-Cola, this man here 
[indicating] took the bottles back. He met Young and crossed 
the street. They stood there, conversed a little while, th^n 
Young left this man here [indicating]. 

Q. What way did Young go back to the hotel? 

79 A. Up K Street. 

Q. Up K? 

A. Right. 

Q. And out K, where you met him? 

A. Yes, at 12th and K. 

Q. Was it at 12th and K? 

A. Right; and he turned over two envelopes to me. 

Q. When you say Young gave you these two envelopes at 
12th and K, did Young then leave you or remain with you? ! 

A. He initialed those two envelopes. He left me at 12tjh 
and K and turned right, down 13th. I went to the hotel, whicjh 

was one block away. j 

* * * * * 

80 Q. On the 24th? 

A. Yes, sir. 

Q. Of May, Mr, Grant? 


i 
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A. Yes. 

Q. What time did you meet Young that day, or did Young 
meet you? 

A. About 7 p. m. 

Q. About 7 p. m.? 

A. It may have been a few minutes before, 10 or 15. 

Q. At the hotel? 

A. Yes, sir. 

Q. And no one else was present? 

A. On the 24th, you are referring to? 

Q. Yes, sir. 

A. No one. 

***** 

52 Q. You left the hotel with him on that occasion,.the 
24th? 

A. Yes. 

Q. At 7 or 7:15? 

A. Something like that. 

Q. Or at 7:15 or 7:30? 

A. It may have been. 

Q. Could it have been 7:30? 

A. Likely it was. 

Q. Later? 

A. I don’t think it was. 

Q. You walked with him? 

A. Yes, sir. 

* * * * * 

53 Q. You walked behind him? 

A. Right. 

Q. How far behind Young were you on this occasion? 

A. Possibly as far as that chair over there [indicating]. 

Q. How long did Young and the defendant talk on that oc¬ 
casion? 

A. Possibly 10 minutes. Then this man [indicating defend¬ 
ant] left him and crossed the street, went into the restaurant 
for 20 or 25 minutes. 

Q. When then did they do? 

A. He came back and joined him. There is a paper stand 






on the comer. They were standing out towards the curb— 
Young was standing there and he came out and rejoined him, 
and gave him what I thought was a brown piece of paper. 

Q. And gave him a brown piece of paper—you thought it 
was a brown piece of paper? .| 

A. That is what it looked like to me at that time. 

Q. How far away from Young were you at this time? 

A. Just across the sidewalk. 

Q. Now, did Young then leave that vicinity? 

A..He did. 

Q. Where did you meet him later? 

A. At the hotel. • * j 

Q. In the hotel? 

A. Right. 

84 Q. And who, if anyone, was there when you met hjm? 
A. No one. 

Q. And what, if anything, did you then get from Young?! 

A. Those two envelopes [indicating]. 

Q. Did you join him before he got back to the hotel? 

A. I did. 

Q. Where did you join Young? 

A. Several blocks up, joined him, after I saw no one was 
observing me; joined him and walked to the hotel with him. | 

* # * * * 

91 Q. Who did you room with in this hotel room? 

A. I don’t want to make any incorrect statements. I, 
on June 6th, I was rooming with Mr. Crabtree at the Ambassa¬ 
dor Hotel. We had a double room there on that date, but he 
was pot present when I searched this man. Mr. Newby was 
present. 

Q. And Mr. Newby was there when you gave him the money 
and when you searched him on the 6th? 

A. Yes, sir. 

7 I 

Q. When you left the hotel room all three left together, you, 
Young and Newby? 

A. Correct. . 

Q. And when you left the hotel room no one was there? 

A. Correct. 
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92 Q. When you got outside the room, Young went ahead 
of you? 

A. W T e walked through the park together, then separated 
after we left the park. Newby and I separated. Mr. Newby 
took three or four paces ahead of me and walked through the 
park until he got to 10th Street. 

Q. Who searched him, you or Mr. Newby? 

A. I did. Mr. Newby did not search him. He only observed 
me search this man. I searched him. 

Q. He had a hat on, didn’t he? 

A. Yes, sir. 

Q. And you searched the hat band? 

A. Yes, sir. 

Q. And you got to 10th and New York Avenue after Newby 
walked behind Young, did he; you behind, just a few paces in 
the rear of Young? 

A. Yes. 

Q. When Young got to New York Avenue, did he meet the 
defendant? 

A. Correct. 

Q. He stood at the curb and talked awhile? 

A. Correct. 

Q. You and Mr. Newby, did you stand together and- 

A. (Interposing) No, sir; did not. 

Q. What distance were you and Mr. Newby sepa¬ 
rated? 

93 A. I don’t recall where Mr. Newby was. I didn’t 
pay any attention to Mr. Newby. I was paying atten¬ 
tion to Mr. Young and this defendant. I was there on my own 
to watch these two people. I didn’t care where Mr. Newby 
was. 

Q. And how far away were Young and the defendant? 

A. I was standing back up against the building. They were 
out at the curb. 

Q. Would you say—would you say you saw Newby at all 
while you were observing your man Young? 

A. I couldn’t say for sure. • 

Q. When was the last time you saw Newby on this occasion 
when he was ahead of you going down New York Avenue? 
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A. After he left this man Young after he, as they started 
away together, this man and Young, I saw Mr. Newby ahead 
of me, going up K Street. 

Q. I don’t believe you quite understand my question,! or I 
don’t understand you. You and Newby were coming up New 
York Avenue following Young? 

A. Correct, before he met this defendant. 

Q. And when Young met this man, Newby was still a little 
ahead of you? 

A. Yes; Newby was around somewhere maybe at the corner. 
I don’t know where he was. 

Q. Well, he walked up New York Avenue, between 
94 10th and 9th Street, you testified on direct examina¬ 
tion—you testified, did you not, that Young was ahead 
of Newby and you a short distance behind Newby? 

A. Correct. 

Q. That put you between Newby and Young? 

A. Correct. 

Q. Did there come a time when Newby disappeared between 
you and Young? 

A. Yes. 

Q. And then what did they do? 

A. When Mr. Young met this man and stopped at the c^irb. 
Mr. Newby walked down, up to the curb. I don’t belieye I 
paid any attention to him. 

Q. Young met this man on the corner of 9th and New York 
Avenue, on the curb? 

A. Right. 

Q. Now, you say after they met on the curb, at the corner, 
that Newby kept on up to the corner; now what corner did 
Newby go to? 

A. I think you misunderstand me. 

Q. I must. 

A. The corner I am talking about, it may be as far frjom 
here to that place [indicating]. This man was standing on 
the corner, in front of the lunch room, and as they met tljiey 
walked on out to the curb. I did not pay any attention to 
Newby. 


i 
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95 Q. How long after you saw him pass on, how long 
afterwards you did not see Newby; how long was it, 

five or ten minutes; how long after from the time they got to 
the curb and walked across the street, Newby was behind? 

• The Court. How long they talked on the corner? 

By Mr. Buckley: 

Q. How long from the time Newby vanished until the time 
again when you saw Newby? 

The Court. Is that clear to you? 

The Witness. I understand, Your Honor. Approximately 
10 minutes. 

By Mr. Buckley: 

Q. Approximately 10 minutes? 

A. Yes. 

Q. And when again, did you see Newby? At the expiration 
of the 10 minutes, where was he? 

A. In the rear of these two people walking up K Street. 

Q. And you were in the rear of Mr. Newby? 

A. Right. 

Q. They stopped on K, did they? 

A. Correct, in the middle of the block. 

Q. And at that time, how far were you away from Young? 

A. I imagine Mr. Newby- 

Q. No; how far were you? 

A. Just a minute. Just let me think, get it estab- 

96 lished in my mind. 

The Court. Don’t-think out loud. Just answer the 

question. 

The Witness. I would say between 100 and 120 feet in 
the rear of these two persons. 

By Mr. Buckley: 

Q. Now, when Mr. Young and this man left the corner of 
9th and New York Avenue, after Mr. Newby reappeared, and 

Mr. Newby was following them- 

A. (Interposing.) Yes. 

Q. You testified, did you not, they went through a park? 
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A. It looks like a park there. You go through, it is a round 
circle there, then you cross, cut through a little park. 

Q. At 9th and New York Avenue? 

A. Yes; at 9th and New York Avenue. That is my recol¬ 
lection, that there is a little park that cuts through. Instead 
of walking around on the sidewalk, you can cut through. I 

Q. Now, you then followed Mr. Newby back to the hbtel 
or joined him before he got back? . i 

A. Mr. Newby? 

Q. Yes. 

A. I followed these people to the point that this transaction 
took place. 

97 Q. You say the transaction took place? 

A. Yes; that is right. 

Q. Describe the transaction. 

A. They hesitated in the middle of the block, these two men. 
Mr. Newby was pretty close behind them, and I stepped out 
between the parked cars. Mr. Young gave this man some 
money. 

Q. How close were you to them? 

A. Possibly as close as from here to that lady right thtre 
[indicating the reporter]. 

Q. Standing still? 

A. Standing still. j 

Q. That is on the south side of K? 

A. Right. 

Q. Mr. Newby was ahead or behind them? 

A. He was stepping off the curb when I passed Mr. Newlj>y. 

Q. How far was Mr. Newby away from these people? [ 

A. About as far as this chair [indicating where reporter was 
sitting]. I thought first he was crossing the street. 

Q. You were closer to these people than Newby? 

A. Yes, sir; while they were standing- 

Q. Yes? 

A. (Continuing.) I passed them. 

Q. When they stopped on the sidewalk that is when Newby 
started cutting across the street. 
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98 A. When they stopped. 

Q. And you continued on? 

A. I continued right on. 

Q. So someone—you saw someone counting out some 
money? 

A. Saw Bruce Young give this man [pointing towards de¬ 
fendant] some money. 

Q. Did you speak? 

A. No; I did not. 

Q. Newby was further away than you were? 

A. At the time the money was passed, as near as to this 
young lady [indicating the reporter]. 

Q. Did you hear any conversation? 

A. I didn’t hear any con vernation; no. 

Q. You did not stop at the time? 

A. No; I continued to pass on. 

Q. And they were counting some money as you passed? 

A. I saw them counting some money. 

Q. How many bills? 

A. Just the passing of money. 

Q. Was it one bill, three bills, or five bills; how many were 
they counting? 

A. I just saw the man with some money in his hand, hand¬ 
ing it to this man [indicating the defendant]. I didn’t pay 
any attention from then on; I couldn’t. 

99 Q. You paid no attention. Do you know whether he 
gave him anything else or not? 

A. I wouldn’t say. 

Q. You wouldn’t say? 

A. No. 

Q. How long after that was it when you got back to the 
hotel? 

A. We were walking—we walked immediately into the hotel. 
These people walked to 13th and K; crossed the street, at 11th 
Street or opposite street. I still continued on this side of the 
street. 

Q. They crossed the north side of 11th Street? 

A. And went to 13th and K. Then I walked down to the 
corner. They separated. 

Q. At 13th and K? 



A. Correct This man went down 13th Street. 

Q. And where did Young join you? 

A. At the hotel. | 

Q. Where did Newby join you? 

A. At the hotel. 

Q. In the lobby? 

A. They crossed the street. I saw them when they left. 

Q. You say “they”—you mean Newby and Young? 

A: Crossed the street, and I entered behind them. 

Q. Crossed from the north or south side? 

100 A. At 14th and K. where they cross the street, over 
to the hotel. 

Q. Crossed at 14th and you were behind them? 

A. Yes; I was on the south side. I never crossed the street. 
Newby did cross over to the north side. 

Q. And then he continued up the north side to 14th an4 he 
crossed 14th to the west— no; the east side? 

A. Right. 

Q. And when he crossed over from the north to the sotath 
side, where was Young? 

A. In front of him. 

Q. Young was in front on the north side of the street? 

A. We all three went into the hotel. We all got together, 
caught the elevator, and went to my room. 

* * * « » | 

112 The Court. Directing your attention to the 22nd ^ay 
of May 1945, who, if anyone, made contact with Young 
from the time he left your hotel room until the time he de¬ 
livered Government Exhibit 1-B and 1-C to you, other tl|ian 
you and the defendant? 

The Witness. No one but this defendant. He did not sp^ak 
to but one person when he made the statement in front of the 
pool room that, “I will see you in a few minutes.” 

The Court. How about the occasion on May 24th? 

% 

The Witness. No one contacted him but the informer. 

The Court. I am speaking of the informer; who contacted 
the informer? 

The Witness. This gentleman right here [indicating 
defendant]. 

The Court. Who else? 

The Witness. No one. 


113 
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The Couht. How about June 6th; that occasion? 

The Witness. No one but this gentleman right here [indi¬ 
cating]. f 

The Court. On each occasion was he in your sight the entire 
time? 

The Witness. He was. 

The Court. Not during any of that time was he out of your 
sight? 

The Witness. He was not. 

The Court. On June 6th, when you passed him, after seeing 
some transaction between the informer Young and the defend¬ 
ant, wasn’t he out of your sight after that before you rejoined 
him at the hotel? 

The Witness. He was in the rear of me to the comer. He 
turned in and I picked him up later. 

The Court. He was out of your sight for that period? 

The Witness. Possibly a minute or 30 seconds, but there 
was an agent- 

***** 

114 Redirect examination by Mr. McLaughlin. 

Q. Mr. Grant, when you say, on June 6th, he w r as out 
of your sight for a few seconds: As you went out—west on K 
Street, you were in front of Mr. Young; correct? 

A. Correct. 

Q. During the course of your journey on K Street, did you 
constantly keep him under your observation? 

A. I walked to the corner, possibly looked back. Didn’t 
meet anyone walking at that time towards me—but Young and 
this gentleman [indicating]. 

Q. After you saw the money, as you said, given to the de¬ 
fendant. was Young constantly under your observation? 

A. Yes. 

Mr. McLaughlin. That is all. 

***** 

115 Whereupon Paul B. Newby was produced as a wit¬ 
ness on behalf of the Government and, having been 

first duly sworn, was examined and testified as follows: 
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Direct examination by Mr. McLaughlin : 

Q. Will you please give your full name? 

A. Paul B. Newby. 

Q. Where do you live? 

A. In Detroit. 

Q. What is your occupation or employment? 

A. I am a narcotic agent. j 

Q. For how long have you been a narcotic agent? 

A. Since September 1942. i 

Q. Directing your attention to the 6th day of June of last 
year, 1945, did you have occasion to be in Washington that 
day? ^ | 

A. Yes, sir. * ! 

Q. Can you recall where you were between the hours 
116 of 6 and 7 o’clock that evening? 

A. Yes, sir; between the hours of 6 and 7, I was 
up in the Ambassador Hotel room of Agent Grant. 

Q. The man just recently on the stand? 

A. Yes, sir. 

Q. Did there come a time when you met a man by the naijne 
of Bruce Young? 

A. Yes, sir. 

Q. Did you see him on that night? 

A. I saw him coming from the room. 

Q. What room? 

A. The room of Agent Grant. 

Q. What hotel? 

A. The Ambassador Hotel. 

• Q. Can you recall the time he arrived at the hotel and was 
jn the room? 

A. I would say around 7 o’clock. 

Q. At the time this man arrived at the room, at the Am. 
bassador Hotel, who was in the room besides yourself? 

A. Just myself and Agent Grant. 

Q. While Agent Grant gave certain instructions to Mjr. 
Young? 

A. Yes, sir. 
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Q. Did there come a time when Mr. Grant had certain per¬ 
sonal contacts with Mr. Young? 

117 A. Yes, sir. 

Q. Just what did Mr. Grant do with Mr. Young— 
with reference to Mr. Young in that room, in your presence, 
on June 6th? 

A. He- 

Q. (Interposing.) You mean- 

A. Agent Grant—Agent Grant searched Mr. Young and he 
furnished him with money, $12, to be exact. 

Q. And you likewise saw Mr. Grant search the man? 

A. Yes, sir; I did. 

* * * * * * 

Q. There came a time when the search was completed; 
right? 

A. Yes, sir. 

Q. After the search was completed, where did you go? 

A. We went- 

118 Q. You say “we”; who do you mean? 

A. I mean Agent Grant, Mr. Young and myself. 

Q. Where did you go? 

A. We went to the vicinity of New York Avenue and 9th 
Street. 

Q. How did you leave the hotel, Mr. Newby? 

A. Well, we went down in the elevator together and we 
walked across 14th Street and cut through a little park there. 
I don’t know the name of it; and we walked to the next street 
below K, which is the street the hotel is on. Then we let 
Mr. Young go on ahead of us a little way and we walked on 
down New York Avenue. 

Q. When you say “let Mr. Young go a little ahead” of 
you, how far was he in front of you? 

A. At that particular time we let him go, I would say, about 
50 feet ahead of us. 

Q. Did you continue on that way? 

A. We continued on behind him, with him in sight at all 
times. 

Q. Where did he go? 
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A. Straight to the corner of 9th and New York Avenue. 
That is, the southeast corner—southwest. 

Q. From the time Mr. Young left the Ambassador Hotel 
until he reached that section of the city, at 9th and New York 
Avenue, was he under your observation at all times, Mr. 
Newby? 

119 A. He was under my observation at all times. 

Q. Did he contact anyone until he reached 9th and N^w 
York Avenue? 1 

A. No, sir. 

Q. What happened when he reached 9th and New York 
Avenue? 

A. When he reached 9th and New York Avenue, the defenq- 
dant over here [indicating defendant seated at counsel tablep, 
was on the corner. i 

Q. You are pointing to who? 

A. Mr. Macaboy. 

Q. Call him by name. 

A. Charles Macaboy. ! 

Q. Do you see him in court here today? 

A. Yes, sir. ! 

Q. Where is he? 

A. Next to counsel, at the end of the counsel table. 

Q. You say you saw him there? 

A. Yes, sir. > 

Q. Describe what happened. 

A. I believe there was a mail box or some kind of a steel 
container there, and he was standing right across to that steel 
container. . 

Q. Where was that with reference to the curbstone? 

A. Right next to the curbstone; and he and Mr. Young 
engaged in quite a lengthy conversation. * I could not 

120 say what it was, because I was not close enough to over-i 
hear it. 

Q. When you say you saw Mr. Young contact this defendant! 
in front of that steel container and talk for 30 minutes; wherd 
were you? ! 

A. Around the corner on 9th Street. 

Q. How far would you say on 9th Street? 
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A. That varied. Every once in a while I moved, so my 
presence there would not be too obvious. 

Q. As you moved, did you constantly have Mr. Young and 
defendant under your observation? 

A. Yes, sir. 

Q. What did you see? 

A. Well, they talked for a little while, then defendant left 
and crossed 9th Street. I don’t know where he went. I kept 
my eye on Mr. Young. Then, after a short time, the defendant 
here returned and then they crossed New York Avenue- 

Q. (Interposing.) Let me ask you this: You say when de¬ 
fendant left to go across the street, did Mr. Young stay there 
at the box? 

A. Yes, sir. : 

Q. Did he remain in that position until Macaboy came back 
and contacted him? 

A. Right. 

Q. Then what happened? 

A. The two of them went on across New York Avenue, 
121 through a little park there; there is a small strip there 
that might be called a park, and they continued on to 
K Street, and they walked down to about the middle of the 
block, I believe it was 9th or 10th, on K Street. 

Q. As they proceeded across 9th and through this park and 
down K to between 9th and 10th, what did you do? 

A. I was right behind them. 

Q. How far? 

A. I would say 30 feet or so. 

Q. Give us an idea of what you consider 30 feet, in the 
court room. 

A. I would say from here, where I am sitting, to the doorway 
over there [witness indicating front door of court room]. 

Q. Between 9th and 10th, what happened? 

A. They hesitated; both stopped. 

Q. Who stopped? 

A. That is, the defendant here and Mr. Young, and I did 
not want to get too close. 

The Court. Tell just what you did. 


The Witness. So I started across—as though I was crossing 
the street. 

By Mr. McLaughlin: 

Q. How far behind Mr. Young and defendant were you tjien? 
A. Immediately after they stopped, I would say } was 

122 still 30 feet away, when I began crossing; so instead of 
going directly across I went behind a car that was parked 

over there, and made my observations through the glass wirtdow 
of the car. 

Q. This car, was that on the same side of the street wjhere 
Young and defendant stopped or on the opposite side? 

A. The same side. 

Q. You had not crossed the street? 

A. No, sir. 

Q. You say you made observations; what did you see? 

A. I saw a hand-to-hand transaction. 

Q. Explain that in detail. 

A. Well, I saw the defendant here [indicating] hand some¬ 
thing which appeared to be some envelopes, or envelope, to 
Mr. Young, and I saw Mr. Young hand him some money .j 
Q. What happened after that? 

A. Then I continued, after I had seen that, I continued on 
across the street. They started walking. I continued on across 
the street and followed them from the other side of the stjreet 
for about, I think, to 11th street. Around 11th Street they 
both crossed over to the same side I was on; that is, the north 

I 

side, I believe, of K Street. And from there, I followed from 
behind them up to around 13th and K, where the defendant 
and Mr. Young separated, the defendant going up 13th and 
Mr. Young going on towards 14th Street; and at the coiner 
of 14th and K, I joined Mr. Young, and we went on pi to 

123 the hotel, where we crossed the street and went on pito 
the hotel, with Mr. Grant, who was also on the other side 

of the street following. 

Q. At the tinie you and Mr. Young and Agent Grant had 
left the Ambassador Hotel and went to 9th and New York 
Avenue, where Mr. Young contacted the defendant, and from 
there Mr. Young and defendant to K and stopped between 

i 
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9th and K, and from there walked up to 13th and K, where 
both you and Mr. Grant, and Mr. Young went into the Am¬ 
bassador; had Mr. Young all during that time been out of your 
sight? 

A. No. sir. 

Q. Had Mr. Young ever contacted any other individual out¬ 
side of the defendant? 

A. No, sir. 

Q. Mr. Newby, I show you Government Exhibits 3-C and 
3-B, and ask you whether or not you can identify those [hand¬ 
ing Government Exhibits 3-C and 3-B for identification to 
witness]. 

A. Yes. sir; I can identfy them. 

Q. I ask you how you identify those, Mr. Newby? 

A. By my initials, P. B. N. which appear on both of them. 

Q. Will you tell us under what circumstances you saw Gov¬ 
ernment Exhibits 3-B and 3-C for identification before? 

A. I saw these exhibits—they were handed to Agent Grant? 

Q. By you? 

A. By Agent Young. 

124 Q. When? 

A. June 6th, of last year. 

Q. Where? 

A. In the hotel room, at the Ambassador Hotel, at which 
time- 

Mr. Buckley (interposing). Are you reading from there? 

The Witness. If you wish, I can give my testimony. 

Mr. McLaughlin. How do you know what you are read¬ 
ing— 

The Court (interposing). Let him finish the sentence, “at 
which time” on. 

The Witness. At w’hich time Mr. Young gave those two 
envelopes to Mr. Grant, 

***** 

* 240 (The following argument on the objections took place 
in the open court room, after the jury had been excused.) 

* * * 


* 
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248 Has any agent on that stand testified that the|y at 
any time had ever made a demand on this defendant 
or asked this defendant to show to them an order form by 
which these goods were transferred, if they were transferred— 
no, sir; no, sir. Not one agent; and their failure to keep the 
order form for the two years under Section 2557, there !is a 
penalty provided for it, sir. * * * 

' • i 


No one has made a demand on this defendant and there 
is no burden on this man to show anything or produce Any¬ 
thing until the Government first says that demand was niade 
and he failed to comply with the demand; and the burden 
shifts to him. That is under 2554. 

So, Your Honor, because of those reasons I have staled, 
continuity of possession, failure of any witness to testify any 
form was given to him; further, failure of the Govern- 
249 ment for having failed to ask this man to produce an 
order form, plus the fact that the prosecution is not 
acting in good faith in bringing this prosecution, and J^Tr. 
Young not going to be here. It is his privilege under the Con¬ 
stitution to be confronted by that witness and it is the privilege 
of this jury to see that witness. 

* • # « * 


251 Mr. Buckley. I wish to move the Court for a judg¬ 
ment of acquittal. 

The Court. For the same reasons you have given? 

Mr. Buckley. The same reasons, plus the fact that 

252 nowhere during the evidence has the Government shown 
that at the time these exhibits, the smaller envelopes, 

1-B, 1—C and 2-B, 2-C and 3-B and 3-C ever had a stamp at 
any time attached. 

* 

* * * * * 

253 CHARGE TO THE JURY 

The Court (Pine, J.). Members of the jury, when y<j>u 
go to your jury room you will take with you the indictment 
and you will notice the indictment contains 10 counts. Each 
count is a separate charge. | 
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Now, the Government has abandoned the first four counts; 
has offered no evidence to sustain the charges contained in the 
first four counts. I have there fere ordered a judgment of 
acquittal be entered as to the first four counts, and when you 
go to the jury room you will ignore the first four counts, and 
will pay no attention whatever to th em. They wi 11 not be sub¬ 
mitted to you. 

This leaves for your consideration the last six counts, namely, 

5, 6, 7,8,9, and 10, and you will be required to give a verdict on 
, each of those six counts, beginning with 5 and ending with 10. 
You will take up each count separately, weigh and consider 
the evidence in connection with each count and render your 
verdict separately as to each court in the same manner $s 
though there had been six separate indictments, because each 
count in effect is a separate indictment. 

Now, you will notice that the fifth and sixth counts relate 
to one transaction; the seventh and eighth counts relate to 
another transaction; and the ninth and tenth counts relate to 
still another transaction. 

The odd numbered counts charge a violation of the 
254 Harrison Narcotic Act. The even numbered counts, 6, 

8, and 10, charge a violation of the Import-Export Act; 
and the Government has charged in respect to each of these 
transactions two violations of law; that is to say, in the fifth 
and sixth relating to one alleged transaction, charge a violation * 
of the Harrison Narcotic Act, and in the sixth count a violation 
of the Import-Export Act growing out of the same violation; 
in the seventh count the indictment charges a violation of the 
Harrison Narcotic Act and the eighth, the Import-Export Act; 
the ninth charges a violation of the Harrison Narcotic Act and 
the tenth charges a violation of the Import-Export Act, grow¬ 
ing out of one alleged transaction. You therefore have three 
alleged transactions to consider. 

Now, as previously stated, the odd numbered eounts are those 
charging a violation of the Harrison Narcotic Act. They 
charge that on the respective dates set forth in each of those 
odd numbered counts that the defendant, in the District of 
Columbia, did sell, barter, exchange, and give away to one 




Bruce Young a certain quantity of a certain derivative of opium, 
to wit, heroin hydrochloride, not in pursuance of a written order 
form from Bruce Young on a form issued in blank for that pur¬ 
pose by the Commissioner of Internal Revenue. 

Briefly stated, the even numbered counts charge that op the 
dates set forth, the respective dates set forth, in the count, 
that in the District of Columbia, the defendant! did 

255 wilfully, unlawfully, knowingly, and fraudulently re- ‘ 
ceived, concealed, bought, sold, and facilitated the 

transportation and concealment after transportation of a cer¬ 
tain quantity of a certain derivative of opium, which he then 
and there knew had been imported into the United States 
contrary to law. j 

I shall give you the essential elements of each of the counts 
as I proceed with this charge. 

It is your duty to render your verdict without prejudice and 
without sympathy. It is your duty to determine the facts 
and after you have determined the facts, to take the law from 
the Judge and apply the law to the facts as you find them, 
and render your verdict accordingly. And in determining the 
facts, you are limited to the evidence which has been adduced 
in open court and reasonable inferences, which you may deduce 
from the evidence. 

The evidence which has been adduced in open court before 
you in this case consists of the testimony of witnesses, aind 
the exhibits which have been received in evidence. You will 
reach your determination of the facts from that evidence ajnd 
that evidence alone, and will not permit conjecture or specu¬ 
lation to enter into your determinations. 

In determining these facts, of which you are the sole and 
exclusive judge, as I have had occasion to tell you from time 
to time, you must determine the credibility of the witnesses 
and you are the sole and exclusive judges of their crejd- 

256 ibility; and in determining the credibility of witnesses 
you may take into consideration from the manner and 

demeanor of the witnesses as they testify, whether their testi¬ 
mony was given frankly and candidly, or otherwise. 
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You should also take into consideration the memory or lack 
of memory of each witness, the physical ability or lack of 
physical ability of each witness to see and hear the things 
about which he testified, his faculty or lack of faculty to ex¬ 
press to you through words what he has seen or heard, his 
interest or lack of interest, which he has in the outcome of the 
case, and any bias or prejudice any witness has evinced by his 
testimony; and all those other factors which you; as intelligent 
people and experienced people take into consideration when 
you determine whether a statement is true or false. 

• The defendant in this case, as in most criminal cases, enters 
the case clothed with the presumption of innocence. That pre¬ 
sumption abides with him throughout the trial until it has been 
overcome by evidence which convinces you he is guilty beyond 
a reasonable doubt. He is not required to establish his in¬ 
nocence or offer any testimony on the subject. 

Now, in this case he has not taken the witness stand. The 
failure of defendant to take the witness stand and testify in 
his own behalf does not create any presumption whatever 
against him, and you are charged that you must not permit 
that fact to weigh against him in the slightest degree, 
257 nor should that fact enter into your deliberations or 
discussion, or in your determination of the matter in 
any manner whatever. The burden of proof rests upon the 
Government ; by that I mean, before you may find defendant 
guilty on any one or more of the counts you may have left for 
your consideration, the Government must establish for your 
satisfaction beyond a reasonable doubt’ the essential elements 
of the count or counts in respect of which you find him guilty. 

A reasonable doubt is such a doubt as would cause a juror’s 
mind, after a careful and impartial and candid consideration of 
all the evidence, to be so undecided he cannot say he has an 
abiding conviction of the defendant’s guilt. Stated another 
way, it is such a doubt as would cause a reasonable or prudent 
man to hesitate or pause in the graver or more important trans¬ 
actions of life. However, it is not a doubt based on fancy; it 
is not a whimsical doubt. As the name implies, it is a doubt 
based on reason, a doubt for which you can give a reason after 
considering all the evidence or lack of evidence. 
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Now, the essential elements of the odd-numbered -counts, 
which you will recall are the counts charging a violation of t(ie 
Harrison Narcotics Act, are these: 

First, that the defendant, on or about the dates mentioned, 
and within the District of Columbia, did sell or give away ^o 
Bruce Young a certain quantity or a derivative of opiui^i, 

258 commonly known as heroin or heroin hydrochloride. 

It need not be the exact amount named in the couht. 

Second, that he sold or gave this substance away not in pos¬ 
session of a written order from Young on a form issued in blank 
for that purpose by the Commissioner of Internal Revenue; 
and 

Third, that he sold or gave away this substance wilfully, thpt 
is, intentionally; and 

Fourth, that at the time he sold or gave it away, if you fipd 
that he did sell it or. give it away, did so knowingly, that }s, 
with knowledge he was selling or giving to Young a certajn 
quantity or derivative of opium, and with knowledge that it 
was not in pursuance of a written order on a form issued jn 
blank for that purpose by the Commissioner of Internal 
Revenue. 

Those are the essential elements of the odd-numberqd 
counts—the fifth, the seventh, and the ninth counts. 

Now, the essential elements of each of the even-numbered 
counts are these, and you will recall they related to the Import- 
Export Act: 

First, that the defendant, on or about the date mentioned, 
received, concealed or sold or facilitated the transportation or 
concealment, after the importation of a quantity or a deriva¬ 
tive of opium, namely, heroin hydrochloride. 

Again, it is not necessary that the Government estab- 

259 lish the exact amount set forth in each count. 

I 

Second, that the heroin had theretofore been imported 
into this country contrary to law. 

Third, that the defendant fraudulently, received, concealed, 
or sold or facilitated the transportation and concealment, after 
importation of a quantity of a derivative of opium, namely, 
heroin hydrochloride; and when I say fraudulently, I mean 
with intent to defraud the United States of its import duty ; 
and 
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Fourth, that the defendant received, concealed, or sold or 
facilitated the transportation and concealment, after the im¬ 
portation, of a quantity of a derivative of opium, namely, 
heroin hydrochloride; and again, it is not necessary that the 
Government establish the exact amount set forth in each 
count; and that the heroin had theretofore been imported into 
this country contrary to law. 

Those are the essential elements of the even-numbered 
counts charging a violation of the Import-Export Act. 

In this connection, I should state to you, that the statute pro¬ 
vides; that is, the Import-Export statute provides: 

“That whenever on a trial for a violation of this Act the de¬ 
fendant is shown to have or to have had possession of a narcotic 
drug, which includes a derivative of opium, namely, heroin 
hydrochloride, such possession shall be deemed sufficient 
260 to authorize convictions unless defendant produce evi¬ 
dence as to the possession to the satisfaction of the 

jury.” 

That does not detract from -what I have said to you with - 
respect to the presumption of innocence, or what I have said 
to you with respect to the burden of proof; but if you find 
beyond a reasonable doubt that on the occasion or occasions 
alleged the defendant had possession of heroin hydrochloride, 
such possessions shifts the burden upon the defendant to rebut 
the presumption which is raised by the statute, and it becomes 
his burden to offer evidence to explain to your satisfaction that 
he was rightfully in possession of the heroin hydrochloride. If, 
as I say, you find he was in possession, this statute permits you, 
if you see fit, under all the circumstances of the case, to con¬ 
clude that the presumption of innocence has been overcome by 
the additional weight of the countervailing legislative presump¬ 
tion when the facts standing alone would not be enough, but, 
of course, you must find beyond a reasonable doubt before the 
countervailing legislative presumption may be taken into con¬ 
sideration that the defendant had possession of the heroin 
hydrochloride. 

There is no presumption applicable to the charges in the odd- 
numbered counts which are the counts charging a violation of 
the Harrison Narcotic Act; that is, no legislative presumption, 




and the one I read to you is applicable solely to the even- 
numbered counts: 

261 Now, if you find the Government has proved beyond 
a reasonable doubt each and every of the essential ele¬ 
ments as I have given them to you of the offenses charged in 
any count or counts of the indictment which I left for your 
consideration, your verdict will be guilty on such count or 
counts. 

If you believe the defendant to be innocent, or if you find 
the Government has not established beyond a reasonable doubt 
each and every essential elements of the violation charged in 
any count, your verdict will be not guilty on any such couijit 
or counts. 

If you believe either side to this controversy had a witness 
peculiarly available to him or it, who could have given testi¬ 
mony material to the issues of this case, and being peculiarly 
available and failing to call him, you may conclude that the 
testimony of such witness, if called, would be unfavorable to 
the side failing to call him. But, as stated to you, you must 
first find that witness is peculiarly available to the side failing 
to call him. 

If you believe that any witness has knowingly testified falsely 
in respect to any material matter with respect to which he could 
not reasonably have been mistaken, you may ignore all of the 
testimony of that witness or such part of his testimony as you 
find untrustworthy. 

As you know, your verdict must be unanimous. When you 
retire to your jury room you must first decide upon yoiir 

262 foreman and when you come in, let me repeat, you will 
be called upon to give your verdict as to each count 

separately, beginning with the fifth and ending with the tenth 
count. You will ignore the first four counts. 

Now, I will receive any objection or suggestions from counsel 
at the bench. 

(Thereupon, the following proceedings took place at the 
bench between the Court and counsel, outside the hearing of 
the jury:) ! 

Mr. Buckley. I will ask you. Your Honor, if you will ini 
struct the jury that there is a section following the sectioh 
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pertaining to order forms that when a purchase is made, it 
must be made in pursuance to an order form and it must be 
preserved for two years. 

The Court. He is not charged with violating that; he is not 
charged with failing to keep it two years. I don’t think that 
is relevant. 

Mr. McLaughlin. I was going to say something during his 
argument, but felt 1 would do more harm than good. 

Mr. Buckley. Section 2554 says it must be preserved two 
years. 

The Court. Title 26. subsection (d). 

Mr. Buckley. Right—preservation. 

The Court. No; you argued their failure to call on him. 

Mr. McLaughlin. I think it is a matter for argument. 
263 The Court. They might take it into consideration 
as bearing on his guilt. I don’t think it is any place 
for an instruction. I have told them they might consider 
evidence and lack of evidence, and he is not charged with a 
violation of that section. 

Mr. Buckley. But he is charged with transporting without 
the order forms. He is charged with selling without the order 
forms. 

Here is the section under which he should preserve an order 
form [handing book to the Court]. This other section says 
the agent had a right to inquire, inspect. That I say, the 
agent did not do. I don’t say he was charged with it. 

The Court. What do you want me to say to the jury, so 
I may understand it exactly? 

Mr. Buckley. That there is a section (d), paragraph (d), 
under this order form, 2554, that requires a person who sells 
to a purchaser of narcotics to retain the order form, which he 
received when he transferred these narcotics and sold them, for 
a period of two years, so that the inspectors can, if they desire, 
inspeejU^, look for it and see it; and that no agent, from the 
testimony here, has ever required of this man if he had or ever 
had an order form. 

The Court. Are you finished with your suggestion on that? 

Mr. Buckley. Yes, sir. 
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264 The Court. I deny your request. Of course you can 
go down and ask for an exception; if you do, it is 

granted. 

Mr. Buckley. Further, Your Honor, there has been no evi¬ 
dence, there has been no testimony, relative to the envelopes 
alleged to have been sold by the defendant to the informer— 
la.ter admitted into evidence by the Court—that these small 
envelopes, when received by the informer contained or had 
affixed thereto or upon them stamps; and which no evidencje 
pertaining to any stamps whatsoever was introduced. 

The Court. No such violation is charged. 

Mr. Buckley. If it is illegally imported into the United 
States; if not, it has stamps. 

The Court. You can find nine transactions for every viola r 
tion if you want. 

Mr. Buckley. I want to say that there has been no evidence 
in this trial about stamps. 

The Court. This is a request for instruction to the jury, 
you are asking me to give? 

Mr. Buckley. That there is no evidence from any of th6 
Government witnesses whether or not there were any stamps 
affixed to these exhibits when received by Young and laterr 
alleged to be turned over to Grant. 

The Court. I deny your request. 

Mr. Buckley. 24 (d) return of tax, payment of tax, is sig¬ 
nificant by the appropriate tax stamps being affixed.! 

265 And there is no evidence of any stamps or lack of evi-j 
dence as to whether there were or were not stamps when 

the articles were transferred. I say, Your Honor, it necessi¬ 
tates a prayer. j 

The Court. I deny your request. 

Mr. Buckley. May I preserve my exception? 

The Court. Yes. 

(Thereupon, counsel returned to the counsel table.) 

The Court. You may take the case. j 

(Thereupon, at 1: 55 o’clock p. m., the jury returned to 
the court room and the foreman announced the verdict of the 
jury of guilty as to the 5th, 6th, 7th, 8th, 9th, and 10th, counts 
of the indictment.) 
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